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466 TILTON V. WEIGHT. 

Supreme Court of Maine. 
TILTON V. WRIGHT. 
An attorney at law is liable to the officer for his fees for the scrTice of writs 
delivered by Iiiin to such officer, although he is neither the plaintiff nor a party in 
Interest ; likewise to the clerk of courts for fees on writs delivered by him to such 
clerk for entry. And neither the officer nor the clerk is required to perform the 
services witliout a px-epayment of fees. 

On exceptions. Assumpsit on account annexed for fees as 
sheiiiF for the service of writs and other processes, received from 
the defendant, an attorney at law, amounting to $188.50. The 
writ also contained a count for money had and received and was 
dated September 5th 1881. The jury returned a verdict for 
§72.93 ; and the defendant alleged exceptions, which are sufficiently 
stated in the opinion. 

Folsom and Merrill, for plaintiff. 
James Wright, for defendant. 

The opinion of the court was delivered by 

Appleton, C. J. — This is an action of assumpsit to recover 
fees due for the service of writs made by the defendant, and by 
him delivered to the plaintiff for service. 

To the rulings of the justice presiding at nisi prius, various 
exceptions have been alleged. 

1. It is insisted by the defendant that as an attorney he was 
only responsible for the fees on writs, handed an officer for service, 
in suits when he was the plaintiff or the party in interest. 

Writs are usually handed to the sheriff for service and to the 
clerk of the courts for entry, by the attorney by whom they were 
made. The attorney has a lien on the judgment recovered, for all 
his fees and disbursements included in the taxable bill of costs, which 
embraces both the service of the writ and the entry of the action. 
The attorney having such lien, hands the writ for service to the 
sheriff, or to the clerk for entry. Neither the one nor the other 
is obliged to perform the services required, without a prepayment 
of their respective fees. The sheriff serving, and the clerk enter- 
ing the action without prepayment, a promise on the part of the 
attorney to pay each their respective dues may be reasonably 
inferred, unless notice to the contrary be seasonably given. 
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Accordingly it has been repeatedly held, that the attorney is 
responsible to the sheriflf and-the clerk for the fees on writs handed 
by him to the one for service and to the other for entry. In 
Tarbell v. Dickinson, 3 Cush. 345, it was held that an attorney 
who employs an officer to serve a writ, and gives him directions 
therefor, is responsible for the officer's fees for such service. In 
Towle v. Hatch, 43 N. H. 270, it was decided when writs of 
mesne or final process are committed to the sheriff for service by 
the attorney who sues them out, that a promise by such attorney 
will ordinarily be implied unless repelled by the proof; but it is 
otherwise, when the writs are not so delivered by him, although he 
may have indorsed them. In 2 Gall. lUl, an attachment was 
issued against an attorney, on the motion of the marshal, to 
compel the payment of his fees for the service of sundry writs, 
brought by an inhabitant of another state, but indorsed by such 
attorney. 

" We are satisfied," remarks Story J., " that an attachment may 
issue to compel the payment of the fees due to the officers of the 
court for the performance of their official duties." 

In Adams v. Hopkins, 5 Johns. 253, and in Ousterhout v. 
Day, 9 Johns. 114, it was decided that the attorney was liable to 
the sheriff for his fees. In Trustees of Watertown v. Cowen, 5 
Paige 510, Walwokth, Ch., says that it has "been the uniform 
practice," in that state, " for the sheriffs, clerks, masters, registers 
and other officers of the several courts of record, to charge their 
fees to the attorney or solicitor of the party, for whose benefit the 
service was performed; * * * from the uniform practice on this 
subject, there is an implied assumpsit by the attorney or solicitor, 
to pay for services done for his client in the cause, by his express 
or implied request." In Judson v. Gray, 1 Kernan 408, where 
it was attempted to hold an attorney for the fees of a referee 
Selden, J., vigorously controverted the extensive liability of an 
attorney, as set forth by Wal-worth, Ch., in the last case cited. 
In the conclusion of his opinion, he expressly states that he does 
not intend to interfere with the doctrine advanced in the case of 
Adams v. Hopkins, above cited, where the liability of the attorney 
to the sheriff was fully recognised. 

The attorney is the immediate employer of the sheriff, who can- 
not be expected to know the parties or their responsibility. There 
is no more reason for sending the sheriff to the party for his fees, 
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than there is for sending the clerk to the party for his fees, as they 
may arise in the progress of the cause. They both stand on the 
same footing. 

(The remainder of the opinion is devoted to questions of 
local practice.) 



In some states, by statute, an attorney 
becomes liable for costs. Thus, in South 
Carolina, an attorney is held liable for 
clerks' and sherifiFs' fees, when the plain- 
tiff in tlie suit resides out of the state : 
Benson v. Whitfield, 4 McCord (S. C.) 
149. In Georgia, also, an attorney in- 
stituting a suit for one who resides out 
of the state, is liable for all costs if the 
suit is dismissed ; or if judgment be ob- 
tained, and execution be returned unsat- 
isfied, he is still liable: Carmichael v. 
Pendleton, Dudley (Ga.) 173. In New 
York, also, an attorney is liable for costs 
to the amount of $100, when he takes 
proceedings in a suit after his client has 
removed from the state ; and this 
whether the costs accrued before or after 
such removal : Wright T. Black, 2 Wend. 
258 ; Waring v. Barret, 2 Cow. 460 ; 
Jones V. Savage, 10 Wend. 621. For 
some cases bearing somewhat upon the 
question see Moir v. Brown, 9 How. Pr. 
270 ; Boyce v. Bates, 8 Id. 495 ; Will- 
mont V. Meserole, 48 Id. 430. 

Where one is made lessor in ejectment, 
without his consent, the plaintiff's attor- 
ney is liable for costs : People v. Bradt, 
6 Johns. 318. 

An attorney who indorses his client's 
writs, " A. B. by C. D., liis attorney," 
is personally liable for costs, if the plain- 
tiff avoid or is unable to pay for them : 
Chapman v. Phillips, 8 Pick. 25 ; Officers 
V. Hines, 33 Ga. .'516 ; Davis T. McAr- 
thur, 3 Me. 27 ; Cliadwick v. Upton, 3 
Pick. 442 ; How v. Codman, 4 Me. 79 ; 
contra. Miner v. Smith, 6 N. H. 219; 
Ruggles v. Ives, 6 Mass. 494. 

There are several authorities holding 
that the attorney of record cannot be held 
liable for the fees of officers of the court, 
unless there is an express promise to pay 



them, or unless there has been some 
course of dealing between the attorney 
and the clerk, from which such personal 
promise can be implied : Wires v. Briggs, 
5 Vt. 101 ; Preston v. Preston, 1 Doug. 
(Mich.) 292 ; JMoore v. Porter, 13 S. & 
R. 100. But in New York the rule seems 
to be otherwise. There an attorney is 
liable to the sheriff for fees on process 
delivered to him for execution : Birkheck 
V. Stafford, 23 How. Pr. 236 ; Campbell 
V. Cothran, 56 N. Y. 279. 

An attorney is held personally liable 
to the prothonotary, when he is the plain- 
tiff or plaintiff in interest, or when fees 
have been received by him due the pro- 
thonotary : Cone v. Donaldson, 47 Penn. 
St. 363. 

An attorney is not liable for witness 
fees, where the witness is summoned to 
testify for his client, unless there is an 
express promise to pay tliem : Sargeant 
V. Pettibone, 1 Aik. (Vt.) 355 ; Robins 
T. Bridge, 3 Mees. & W. 114. 

The rule governing the liability of 
attorneys for the fees of sheriffs does not 
extend to under solicitors in chancery 
liable to a referee, appointed by the 
courts to state an account in a suit for 
his fees : Judson v. Gray, 11 N. Y. 408; 
Ilovell V. Kinney, 1 How. Pr. 105 ; 
Lamoreux v. Morris, 4 Id. 245. 

A request by an attorney to court offi- 
cers, stenographers, &c., for the per- 
formance of services incidental to a cause, 
does not raise an implied liability upon 
the attorney to pay. The presumption 
is that such liability is upon the client : 
Bonynge v. Waterbury, 12 Hun 534 ; 
Sheridan v. Genet, Id. 660. The same 
process which would lie against a suitor 
to compel payment of fees can be main- 
tained against his attorney who indorses 
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the writ, when, by the local law, the liable to pay the costs on sham pleas, 

attorney is liable for costs, when tlie although instructed so to plead : Vincent 

client becomes unable or avoids doing v. Groome, 1 Chit. 182. 
so : Anon., 2 Gall. 101. An attorney is Addison G. McKeak. 



Supreme Court of Ohio. 

SCOTT V. PERLEE. 

A citizen of one state may contract in another state for a loan of money to be used 
in the state of his residence, and agree to pay interest therefor, lawful by the laws 
of the latter state, although the rate exceeds that allowed by the laws of the state 
where the contract is made. 

In such case the contract is not rendered usurious by the fact that the interest is 
in excess of the rate allowed in the state where the contract is made, if the parties, 
without intending to evade the usury laws of that state, contract with reference to 
the law of the state where the debtor resides. 

It is not essential to the validity of such contract as to the interest, that the note 
should be made payable, in, express terms, in the state where the maker resides. To 
ascertain whether the parties intended, in good faith, to contract with reference to 
the laws of such state, all the circumstances surrounding the transaction will be 
examined. 

Error to the District Court of Hamilton county. 
John Perlee sued the plaintiffs in error upon the promissory note 
of which the following is a copy : 

" $1000. Fairbury, 111., Jan. 1st 1871. 

One year after date, we promise to pay to the order of John Per- 
lee $1000, at ten per cent., from date. 

Andrew J. Scott, 
Henderson W. Scott, 
Due Jan. 1st 1872. Security." 

The interest was paid for five years at the stipulated rate ; and 
$700 was paid on the principal. 

The petition claimed a balance due of $300, with ten per cent, 
interest, from January 1st 1876, and interest at six per cent, ou 
two instalments of interest past due. 

The defence was that the contract was made in Ohio ; that $235 
of said interest was usurious by the laws of Ohio, and that the 
usury should be credited upon the principal. The plaintiff replied 
that the contract was made in Illinois and the stipulated rate was 
legal by the laws of that state. The evidence as to the place of 
the contract was as follows : 



